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IN THE

MnxUh BUUb Oltrrmt OInurt of Ajjp^ala

FOR THE NINTH CIRCUIT.

JOHN CASCADEN, JOHN BERN-
STEIN, RICHARD STEIN, LOUIS
K. PRATT AND CARL M. JOHAN-
SON, ^^^

Plaintiffs in Error, (^^' H42
VS.

JOSEPH BARTOLIS,
Defendant in Error.

BRIEF OF DEFENDANT IN ERROR.

The defendant in error objects to the allegation in

the statement of the case contained in the brief of

plaintiffs in error, to the effect that the panning done

by the plaintiffs in error on the property in question

"showed all the way from colors in the pan to

one and three cents' worth of gold," as that statement

is not sustained by the evidence, and whatever evidence

there is on that subject is of the vaguest and most

unsatisfactory nature.



STATEMENT OF THE CASE BY DEFEND-
ANT IN ERROR.

This is an action in ejectment begun by the plaintiffs

in error on March 20, 1905, to eject defendant in error

from lot 23 i^ Block i and part of lot 45 in Block 2 as

shown on the plat of Gates City, Alaska. There is no

allegation or suggestion in the pleadings that these lots

form any part of a mining location and it is admitted

that no patents cover the ground and none have been

applied for.

The action was tried in August, 1905, in the United

States District Court for the Territory of Alaska, Third

Division, and resulted in a judgment for defendant in

error. Thereupon an appeal was taken by the plaintiffs

in error to this Honorable Court, and on June 27, 1906,

a decision was rendered reversing the said judgment and

remanding the cause for a new trial.

Cascaden vs. Bartolis, 146 Fed., 739.

A new trial was then had in October, 1906, pursuant

to the mandate of this Court and by stipulation of coun-

sel either party was authorized to read upon the trial

the testimony given at the previous trial without calling

the witnesses (Tr. of Record, page 24).

The verdict of the jury was again in favor of defend-

ant in error and from the judgment thereupon entered

the plaintiffs in error prosecute this second appeal.

Upon the trial the plaintiffs were permitted to show,



over the objection of the defendant, that they based

their right of recovery upon the location of a mining

claim covering the ground in question. Their evi-

dence tended to show that on January 5, 1904, the

plaintifif Cascaden staked a piece of ground contain-

ing about twenty (20) acres on what is described as

the Second Tier of Benches, Right Limit, on Cleary

Creek. On January 7, 1904, they filed a location

notice describing the claims so attempted to be located

as "1320 feet down stream by 660 feet up hill" for

placer mining purposes. This claim is known as Hill-

side claim, opposite side claim on Right Limit of

Cleary Creek, in the Fairbanks District of Alaska.

As there are a great many side claims on the Right

Limit of Cleary Creek, plaintiffs recognized the de-

fects in the location notice, and about eighteen months

thereafter and more than three months after this action

was commenced, filed an amended location notice in

which they described the claim in question as lying

opposite and adjoining the side or first tier bench claim

off of No. 2 Below Discovery. This was about July,

1905.

Plaintiff Cascaden testified that he made no dis^

covery of gold on the ground so located until the be-

ginning of May, 1904; then he went to a water hole

he had dug in a gulch, about three feet deep, to pan

two pans of dirt. In one he found a few colors of

gold and in the other what he estimated was a cent's



worth. A little later he sunk a hole on the hillside

about four feet deep by thawing with burning wood.

He took a pan from the bottom of each thaw and in

the first pan found colors. In the second he found

prospects. As to the third, there is no specific testi-

mony, but from the fourth he guessed he got three

cents' worth of gold. This is all that was done on the

claim until about a year later. Meanwhile, however,

plaintiflf Cascaden cut wood and lumber on the claim

for use upon other mining claims.

Cascaden never lived upon the claim nor built any

cabin there. In September, 1904, the defendant Bar-

tolis built two cabins on the property in question in this

action, and others built cabins on the ground covered

by the alleged mining location. This was not objected

to by the plaintiffs, and they did not interfere in any

way with the defendant.

In January, 1905, the plaintifif Cascaden and others

conveyed an undivided one-third interest in the loca-

tion to Messrs. Pratt and Johanson, who were then his

attorneys, and the plaintiffs thereupon platted practical-

ly the whole tract into town lots and blocks and laid out

streets thereon. The consideration for said transfer

was that the attorneys should make leases of the

lots and collect the rents and prospect the ground. They

were also to attend to any suits and pay all expenses ex-

cept platting, and the plaintiff Cascaden was to get

one-third of all the rents collected. They fixed a



monthly rental of one dollar per front foot on the

main business street and fifty cents per front foot on

the others, and appointed an agent to compel the resi-

dents of the town to take leases, and then to collect the

rents. This agent asked defendant Bartolis to pay a

monthly rental of one dollar per front foot for the

ground he occupied, and upon his refusal, this action

in ejectment was commenced.

After Cascaden's efforts in May, 1904, to find gold

on the tract, no effort was made by any of the plaintiffs

to make discoveries or to mine until June, 1901;

—

nearly three months after the action was commenced

—

and about a month thereafter the plaintiffs, finding

that their notice of location was an absolute nullity, at-

tempted to remedy the defect and file the new location

notice before referred to.

Over the objection of defendant, who contended that

no evidence was admissible of mining operations car-

ried on after the commencement of the action, plain-

tiffs were permitted to produce testimony of the results

of their operations in June, 1905. Their agent testified

that the plaintiffs expended $1,000 in sinking three

shafts and all they had to show for it was thirteen

cents. William Hanlon, a miner hired to sink these

shafts, testified that he and his brother sank the

first shaft six feet, struck a large slip of slide rock,

veered to one side and sank two feet further to bed

rock where they found nothing. Later he scraped all



the sand, mud and clay from this slip of slide rock and

found thirteen cents' worth of gold in it. They then

threw back into the shaft the dirt that came out of it.

In the second hole, which was about 3 feet deep, they

found a very small prospect, he judged about a cent

and a half. In the third hole, which was about 26 feet

deep, he found nothing.

Patrick Campbell, who also worked in the third

hole, claims to have found one pan with five cents in

it. He does not say what he found in the other pans,

but in some he found nothing. To provide water he

said pumps or a ditch would be necessary and this

would be very expensive. He is doubtful whether he

would invest in a pumping plant upon what he found.

Timothy Buckley panned one pan and "got about

three or four cents more or less maybe" out of the third

hole.

ARGUMENT OF DEFENDANT IN ERROR.

The first point discussed by the learned counsel for

the plaintiffs in error in their brief is the order over-

ruling their demurrer to the amended answer upon the

ground that such amended answer does not state facts

sufficient to constitute a defense to the action.

The complaint alleged that the plaintiffs were, since

April 15, 1904, the owners in fee against all persons

except the United States and entitled to the possession

of the lots therein described and that on January



19, 1905) they platted the town of Gates City, covering

such land, and that in September, 1904, defendant

wrongfully intruded himself upon said lots, erected

buildings thereon, and wrongfully withheld the posses-

sion thereof from plaintiffs.

The amended answer alleges that when he entered

upon and improved the lots in question in September,

1904, it was vacant and unappropriated public land of

the United States. That since then more than three

hundred other persons have settled upon adjacent land,

within an area of about eighty acres, and the settlement

has become known as Gates City, and that the inhabi-

tants intend to apply for a patent to such townsite ; that

defendant built cabins upon the lots in controversy, and

has ever since been in the actual possession of said

lots and cabins.

Upon proof of these facts a perfect defense to the

action would be established, and therefore the demur-

rer was properly overruled.

Bonner vs. Meikle, 82 Fed., 697.

The second and third specifications of error are based

upon the ruling of the trial judge as to the admissibility

of the testimony of Hans Stark and Dave Yarnell. (See

Tr. of Record, p. 155 et seq.)

The evidence sought to be elicited was whether ex-

tensive mining operations had been carried on on One

Below Discovery and on the Hilty Fraction since the
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witness Stark had been there. The property referred

to in the questions was not property involved in this

action, but adjoining lands. The very foundation of

title to all mineral land is the discovery of the precious

metal on the land itself, and it is immaterial whether

upon adjoining lands gold has been discovered or not.

Bonner vs. Meikle, supra.

The fact that adjoining properties are valuable might

be an inducing reason for the location of a claim, but

the locator would acquire no title without an actual dis-

covery. The reasons for the rejection of the testimony

offered are very clearly, and the writer submits, legally

set out by the Court itself when the question was raised

(Tr. of Record, pp. 52, 53 and 54).

The gold or other mineral must be found within the

limits of the claim located.

Sec. 2320, Revised Statutes, U. S.

King vs. Amy & S. Mng. Co., 152 U. S., 222.

The next point raised by counsel for the plaintiffs in

error is that which is made the basis of the fourth speci-

fication of error (Tr. of Record, p. 165).

The plaintififs ofifered in evidence a certain written

option to purchase twenty acres of placer mining

ground, including the land in controversy, which was

received for identification, and is set out at page 91 of

the Transcript of Record.



The exhibit is dated June 4, 1906, about fifteen

months after the commencement of the action.

The objection to the admissibility of the document

was clearly good, and the ruling of the Court proper,

inasmuch as the document was made long after the

commencement of the action, and in the absence and

without the knowledge of the defendant, and therefore

not binding upon him. It was clearly self-serving and

utterly immaterial to the issues in this case. No better

reason for its rejection could be given than that con-

tained in the remarks of the trial Judge at page 167 of

the Transcript of Record, which is as follows

:

"If a miner comes here and testifies that he knows

the character of the ground, that he knows the con-

ditions there, and that it is mining ground, that is

one thing. He may have discovered gold there, he

may have seen something there in the way of min-

eral. That might assist you. But simply to show

that somebody has offered to purchase the ground

does not show why he offered to purchase it. You
argue that he does that because he thinks it is min-

ing ground, but he may not think that. He
may think that it is a good speculative purchase for

a dozen reasons. The objection should be sustained

to that character of testimony, as I do not think that

is fit testimony at all as to the character of the

ground as mineral ground. It is testimony of the

value of the ground but not as to the value of the

ground as mineral ground. That is the view I take

of it, that it does not tend to prove that at all."
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Plaintiffs in error complain of the ruling of the

Court below in overruling the plaintiffs' objection to

the admission of any evidence on the part of the de-

fendant until he had first shown that the preliminary

steps had been taken by him or others for the entry of

the townsite of Gates City under the townsite law, and

this objection forms the fifth specification of errors

(Tr. of Record, p. i68).

The fact that no steps have been taken by the town

authorities or the defendant as an inhabitant of such

town to comply with the townsite laws of the United

States, or to acquire by purchase or otherwise the title

which it is admitted was outstanding, or that he had

taken no steps to connect himself with the government

of the United States, does not deprive him of disputing

the plaintiffs' claim to property which he claims to

own. The citizens of a town have as much right to

build houses upon the public domain in which to live

as others have to locate mining claims upon which to

work. Even if the defendant had not connected him-

self with any government title, nor sought in any man-

ner to secure such a title, yet he had such a possessory

right to the land upon which his buildings were

erected as would prevent others not having any title

from the government from entering thereon and taking

his property from him without first establishing a su-

perior right thereto.

Bonner vs. Meikle, 82 Fed., 697, at p. 699.
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We submit that the sixth instruction given by the

Court to the jury, relating to what constitutes discovery,

and made the subject of the sixth specification of error

(Tr. of Record, p. loo) v^as proper, and clearly within

the law. The instruction complained of is as follows:

"What is 'discovery'? What finding of mineral

on a placer claim is sufficient to satisfy that clause

of the statute which provides 'no location of a

mining claim shall be made until the discovery of

the mineral within the limits of the claim located.'

Where mineral has been found upon a placer min-

ing claim and the evidence thereof is of such a

character that a person of ordinary prudence not

necessarily a skilled miner would be justified in the

further expenditure of his labor and means, with a

reasonable prospect of success, in developing a mine

thereon, the requirements of the statute have been

met. To hold otherwise would tend to make of lit-

tle avail, if not entirely nugatory, that provision of

the law whereby 'all valuable mineral deposits in

lands belonging to the United States * * * are *

* * described to be free and open to exploration

and purchase.'

"It is not a fair criterion that the locator says he

is willing to further expend his labor and means in

seeking for mineral thereon. The question should

not be left to his arbitrary will or statement, but

the facts which are within the observation of the

discoverer, and which induce him to locate should

be such as to justify a man of ordinary prudence not

necessarily a skilled miner, in the expenditure of his
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time and money in the development of the property.

Mere slight indications of the existence of mineral

in the ground, a mere possibility that it contains

gold, is not enough to justify a prudent person in

the expenditure of money and labor in its explora-

tion. There must be such a discovery of mineral on

the claim as to satisfy you that an ordinarily prudent

man, not necessarily a miner, would be justified in

expending his time and labor thereon in the de-

velopment of the property; and unless you are so

satisfied in this case by a fair preponderance of the

evidence you should find a verdict for the defend-

ant.

"In this case, gentlemen of the jury, before the

plaintiffs are entitled to a verdict from you in

their favor they must prove to your satisfaction by a

fair preponderance of the evidence that at the time

of the location of the placer mining claim by John

Cascaden (
i ) he marked the location with stakes or

other permanent monuments so that its boundaries

could be readily traced, (2) that within ninety days

after such discovery of the claim he filed a notice of

location in the office of the commissioner and re-

corder in the precinct where the claim lies, describ-

ing the claim, and (3) that prior to the date of

bringing this action, to wit, March 20, 1905, he or

his co-owners or their employees for them made
such a discovery and finding of gold thereon as

would justify an ordinarily prudent person in ex-

pending labor thereon in further development of the

mine.

"And you are instructed that unless you do find
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each of these three essential elements by a fair pre-

ponderance of the evidence in this case, you should

find a verdict for the defendant, but if you shall find

that the plaintiffs have established each of these

three elements by a fair preponderance of the evi-

dence you should find a verdict for the plaintiffs.

"You are instructed that evidence of mining, ex-

tensive or otherwise or of the value of gold deposits^

on other and adjacent claims, must not be accepted

by you as evidence of a discovery on the plaintiffs'

claim. Such knowledge might have justified the

plaintiff, Cascaden, in locating the ground in dis-

pute in the hope that it, too, contained gold, but such

facts are not evidence of the existence of gold on the

claim in dispute. The proof of discovery must be

such as to establish the fact of finding mineral in the

claim in dispute within its outer boundaries; it must

be a finding of mineral in fact, and not in theory;

and the mineral found must be in such quantity and

found under such circumstances and conditions as

would justify a man of ordinary prudence, not neces-

sarily a skilled miner, in the further expenditure of

his time and money in further work and labor in de-

veloping the claim. If plaintiff, Cascaden, or any

of plaintiff's employees, did so find mineral on that

claim to that extent, it is sufficient to constitute a

discovery, and you should so find. But proof of

finding gold in large or small quantities on other

claims is not evidence of a discovery on the claim in

dispute and you should not so consider it."



Three things are necessary to constitute a valid min-

ing location in Alaska:

First. An actual marking of the boundaries.

Sec. 2324, Rev. Stat., U. S.

Second. A notice of location must be recorded.

Sec. 15, Act June 6, 1900. 31 Stat. L., 327.

Third. An actual discovery of gold or other mineral

within the limits of the claim located.

Sec. 2320, Rev. Stat, U. S.

King vs. Amy & S. Mng. Co., 152 U. S., 222.

Further, in disputes between owners of mining claims

and those claiming under the townsite laws or other

rights, the discovery of gold must be sufficient to justify

a prudent person in expending time, labor and money in

further exploitation.

Iron Silver Co. vs. Mike & Starr Co., 143 U. S.,

394.

Chrisman vs. Miller, 197 U. S., 313.

The eighth instruction of the Court to the jury (Tr.

of Record, p. 104) relating to the defendant's rights, in

view of his possession, is the subject of the seventh speci-

fication of error.

I
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We submit that this instruction comes well within

the law as laid down in the case of Bonner vs. Meikle,

supra.

Regarding the eighth specification of error, relating

to the ninth instruction by the Court to the jury, coun-

sel for the plaintiffs in error state that: "The rule is

" therein stated correctly for all ordinary cases, but is

" wholly inapplicable in this, for the reason that after

" the proofs were in, it was a demonstrated fact that

" the plaintiffs had a valid placer location on the ground

" in dispute, and that defendant at all times had been

" nothing more than an intruder and trespasser."

It is respectfully submitted that it was not a demon-

strated fact that the plaintiffs had a valid placer location

on the ground in dispute, and the decision of the jury

was and is conclusive on that point.

As to the other points discussed by counsel for the

plaintiffs in error, we respectfully refer the Court to the

opinion of the learned trial judge upon the plaintiff's

motion for a new trial, printed in haec verba beginning

at page 119 of the Transcript of Record, and the many

cases therein cited, as we believe the correct law on the

question raised is to be found in that opinion.

The question of whether the plaintiffs made a dis-

covery of gold as contemplated by the law was the great,

almost the sole, question for the jury, and they found in

favor of the defendant, and their decision of course was

final.
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It is submitted that the judgment of the Court below

should be affirmed.

Attorneys for Defendant in Error.

Of Counsel.


